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. NAFTA

(North American Free Trade Agreement)

- Approved by the House and Senate in October 1993

- President finalized the agreement December 9, 1993, effective January 1, 1994

Summary of NAFTA environmental provisons

The United States, Canada, and Mexico have committed in the NAFTA to implementing the agreement
in amanner congstent with environmenta protection and to promoting sustainable devel opment.
Specific provisons throughout the Agreement build upon these commitments. For example:

- NAFTA assures that standards for food additives and contaminants are based on the best
science available. Article 713.3 of NAFTA dates that nothing shall be construed to
prevent parties from adopting a sanitary or phytosanitary measure more stringent than
the rdlevant internationa standard.

- The Agreement affirms the right of each country to maintain high hedth, safety, and
environmenta standards. 1t encourages NAFTA parties to harmonize their sandards
upward to strengthen environmental and hedlth protection.

- The NAFTA clearly satesthat no country shdl lower its hedth, safety, or environmenta
standards for the purpose of attracting investment.

- NAFTA presarves each country’ s right to enforce internationd treaty obligations, specificaly
concerning endangered species, 0zone depleting substances, and hazardous wastes.

- The Agreement includes investment provisions which promote the development of more
gringent environmental standards on new investments.

- Disputes may be settled through specid NAFTA dispute settlement procedures. NAFTA
dispute settlement pandls may call on environmenta experts to provide advice on
factual questions related to the environment.

- In dispute settlement, the complaining country bears the burden of providing that another
NAFTA country’s environmenta or health measure isinconsistent with NAFTA.

Goal: Strengthening the Development and Enfor cement of Environmental Laws and
Regulations

- Hedlth, Safety, Environmental and Consumer M easures (Chapter 9)

- Sanitary and Phytosanitary Measures (Chapter 7)



Health, Safety, Environmental and Consumer Measures (Chapter 9)

- recogni zes relaionship between environmenta issues and trade

- promotes environmentally sustainable economic development

- assures that no party create or maintain an unfair trade advantage over another party by
“overprotection” or “underprotection” of the environment in its nationa environmentd laws and
regulations or in the adminigtration or enforcement of them

- gives preference to internationd standards, but explicitly alows measures resulting in ahigher levd of
hedlth, safety, and consumer protection

- creates anew Free Trade Commission to resolve disputes

- dlows different geographica conditions to be considered, where appropriate, e.g., Great Lakes Basin

Sanitary and Phytosanitary (SPS) M easures (Chapter 7)

- SPS measures generally refer to the measure that protects against the spread of a pest or from risks
arigng from afood additive or contaminant

- NAFTA assures that standards for SPS are based on the best science available

Deficienciesin the 1992 Free Trade Agreement’s Environmental Provisions

- many groups, in dl three countries, expressed dissatisfaction concerning the stringency and
enforcement of the environmental and labor laws in the three countries

- in response, the parties undertook negotiations of Sde-agreements

I1. North American Agreement on Environmental Cooperation (NAAEC) Effective January 1,

1994

Summary of Environmental Provisons

The NAFTA partners commit themsalves to undertake important environmenta policies regarding the

development, implementation, and enforcement of environmenta lawvs. The supplementa agreement

helpsinsure that:

- The agreement will not affect the rights of states and provinces to maintain standards at levels higher
than the federd governments. All states and provinces may enact more stringent environmental
Measures.

- No nation will lower domestic environmenta standards, only raise them. Enforcement of domestic
environmenta lawswill be continualy strengthened.

- Border clean-up and infrastructure development will be accelerated. Cooperétive efforts between
countries will increase to better conserve and protect the environment.

- Countries will be obligated to report on the state of their environments, and to promote environmenta
education and scientific research. The partners support increased public participation in the
development of environmenta policy, and support grester trangparency of governmenta
procedures.

- The partners will work toward limiting trade in toxic substances that they have banned dometically.

- A comprehensive mechanism for digpute settlements, sanctions, and pendties against governments
failing to enforce environmenta laws will be established. A Joint Commission on Environmentd
Cooperation has been created to evauate and settle disputes.



Increased public rightsto know. (Article 4 of NAAEC)

- provides for increased public participation in the development of environmenta policiesin the three
countries and greater trangparency of government procedures

- each party must provide a comment period for any proposed environmental measure

- eech party must promptly publish and make available its laws, regulations, procedures, and
adminigretive rulings

The Joint Commission for Environmental Cooperation (CEC) (Article 8-13 of NAAEC)

Structure - Thethree countries top environmenta officias will comprise the Commission’s Council.

A Joint Advisory Committee made up of non-governmenta organizations will advise the

Council initsddiberations. The heart if the Commisson isits Secretariat, which will take broad

direction from the Council, and will be largely independent. (Which is dso empowered to

consder asubmission from any NGO or person assarting that a party isfailing to effectively
enforceits environmenta laws.)

CEC Mission Statement
- The CEC facilitates cooperation and public participation to foster conservation, protection,
and enhancement of the North American environment for the benefit of present and future
generations, in the context of increasing economic, trade and socid links between Canada,
Mexico, and the United States.

Function - The Commission was developed to promote and facilitate cooperation among the Parties
with respect to environmenta matters. It dso will address questions and disputes that may arise
between the Parties regarding the interpretation or application of the NAFTA. Specificdly, the
Commisson will:

- Evduate the environmental implications of process and production methods. 1t will promote
the exchange of information on criteria and methodologies used in establishing domegtic
standards.

- Promote greater public access to information about hazardous substances, and foster public
discusson on environmental concerns.

- Assess trans-boundary environmental problems and promote an integrated North American
gpproach to the environment.

- The Commission will act on submitted concerns rdlating to environmenta issues. It will
develop fact-finding reports, and has the power to refer Parties which persstently fail to
enforce environmenta laws to a digpute settlement pandl.

- The dispute settlement process provides, in the end, for sanctions if countries have failed to
correct problems of non-enforcement.

Sanctions and Penalties (Articles 34 and 26, and Annexes 34, 36A, 36B and 41 of NAAEC)

- through the dispute settlement procedure, (under part 5 of NAAEC), sanctions may be assessed
agang Partiesthat have persstently failed to enforce thair environmentd laws

- for the U.S. and Mexico, these sanctions would be ether in the form of punitive trade tariffs or fines;
for Canada, they would be in the form of monetary pendties done.

- Annex 36A establishes a separate set of enforcement procedures for cases in which Canadaisthe
Party complained againg.



- pursuant to the Annex, monetary enforcement pendties could be assigned against Canada, but the
procedures for “ suspension of benefits” do not apply to complaints against Canada.

I11. General Agreement on Tariffsand Trade (GATT)

- Uruguay Round, concluded December 15, 1993, by 117 countries

- The agreement resulting from the Uruguay Round successfully established the World Trade
Organization (WTO), reduced tariffs on many industrid products, and imposed limits on
agriculturd subsdies, but failed to create specific provisons addressng environmenta Ssues.

Principles and Environmental Provisonsof GATT
- Premise; that like-minded nations, with a shared interest in liberd trade and market economies, can
better achieve those gods by acting together

Environmental Provisonsof GATT, Uruguay Round

- the preamble commits members to protect and preserve the environment in accordance with the
objective of sustainable development. Fina Act, Part 1., preamble.

- like NAFTA, GATT dso contains provisons for greater trangparency of dispute settlement processes
and for facilitating public participation in preparations for disputes

- it provides certain exemptions from restrictions on the use of subsidies for certain types of government
assistlance to pay exidting facilities to meet higher environmenta standards

- the Agreement on the Application of Sanitary and Phytosanitary (SPS) Measuresis the primary
portion of GATT that addresses environmentd issues

Comparison of NAFTA and GATT

- basic rights and obligations

- harmonization of internationa standards

- equivalence of internationd standards

- risk assessment

- technicd assstance

- adminigtration - committee on SPS measures

- dispute settlement provisions concerning environmenta protection
- burden of proof issues

Basic Rights and Obligations

- both enable each country to establish its own appropriate level of environmenta and hedlth protection
based on scientific principles and acceptable level of risk

- GATT slanguage is more redtrictive than NAFTA’ sin determining the extent to which nations may
maintain levels of protection above internationa standards, with NAFTA'’ s language more
clearly dlowing freedom to maintain higher then average sandards

- both NAFTA and GATT forbid countries from adopting standards that are disguised redtrictions on
internationa trade



Harmonization of International Standards

- both NAFTA and GATT promote the international standards, but NAFTA more directly encourages
the concept of “upward harmonization” of hedth and safety standards

- unlike GATT, NAFTA requires that nations adopting internationa standards do so “without reducing
the leve of protection of human, animd, or plant life or hedth....”

- GATT doesdlow partiesto maintain “higher than international standards’, but they must be
scientificaly judtified, which could result in backdiding in the stringency of environmentd
standards

Equivalence of International Standards

- both require importing members to accept the SPS measures of exporting parties as equivaent as
long as the exporting party can prove objectively that its measure achieve s the importing
member’ s appropriate level of protection.

- unlike GATT, NAFTA denounces any downward harmonization of standards.

- NAFTA dlowsimporters to determine that exporters meet their standards, whereas GATT dlows
exporting members to request explanations regarding the basis of the importer’ s sandards.

Risk Assessment

- both NAFTA and GATT risk assessment procedures are Smilar, assuring that SPS measures are
based on assessments of risks to human, animd, or plant life or hedlth.

- they dso require economic as well as scientific factors to be taken into account

Technical Assistance

- GATT facilitates the provison of technica advice. Assistance and information to other members with
the objective of enhancing the overdl levd of sanitary and phytosanitary protection among al
members.

- this assistance includes research, processing technologies, infrastructure, and the establishment of
national regulatory bodies

Administration - Committee on SPS Measures

- GATT creates acommittee on Sanitary and Phytosanitary Measures with smilar duties and
responsbilities asthat under NAFTA.

- The committee facilitates the harmonization of internationd standards, maintain contact with
international organizationsin the field of SPS protection, facilitate technical cooperation
between the parties and monitor progressin international harmonization and the use of
internationa standards.

- Also, the committee must compile aligt if internationa standards relating to SPS measures so that
exporters can conform to those standards and access those markets.



Dispute Settlement Provisions Concer ning Environmental Protection

- The basic structure between NAFTA and GATT isvery smilar.

- Both establish alarge overseeing commission in charge of settling disputes, GATT-Dispute Settlement
Body, NAFTA- Free Trade Commission; both receive assstance from a secretariat who then
has control over the establishment of panels.

- GATT does not contain any specific provisons for handling disoutes over the environment or
conservation, but NAFTA’s Side Agreement does establish these procedures.

Burden of Proof |ssues

- The provisons of the Uruguay Round of GATT and NAFTA contain ggnificant differencesin the
complaining party’s burden of proof required in bringing disputes concerning environmenta and
health issues.

- NAFTA places the burden of proof on the complaining party; GATT, however places the burden of
proof on the party complained against when considering SPS measures.

NAFTA or other U.S. International Obligations: Which will prevail?

- NAFTA appearsto protect international environmental agreements.

- The trade obligations of the NAFTA countries under specified environmenta agreements regarding
endangered species, 0zone-depleting substances and hazardous wastes will take precedence
over NAFTA provisons, subject to arequirement to minimize inconsstency with NAFTA.

GATT or NAFTA, which will prevail?

- If adispute could be brought under both NAFTA and GATT, the complaining party may generdly
choose ether forum to pursue settlement; however, there are two major exceptionsto thisrule.

- NAFTA, being atrilateral agreement, includes specia provisions for three-sided disputes not
consdered in the CFTA or the GATT; therefore, the complaining party must first consult the
third party before pursuing resolution through a GATT mechanism that blocks third party
involvement.

- If adispute arises and the responding party clamsthat its action is subject to Article 104 of NAFTA
and formaly requests that the matter be considered under NAFTA, the complaining party
cannot bring the matter before a GATT pand.



V. Cases

A.GATT/WTO

United States-Restrictions on Importsof Tunacase, GATT Doc. DS21/R (1991)

- The Earth Idand Indtitute took the U.S. to court for faling to enforce the Marine Mammal Protection
Act, and afederd judge ordered an embargo against Mexican tuna.

- On January 25, 1991, Mexico brought the trade dispute to a preliminary GATT panel, which found
that the U.S. embargo was a“unilaterd protectionist trade measure” that violated the
international commerce pact.

- The panel ruling was never adopted because Mexico and the U.S. opted to settle the dispute quickly
and quietly to avoid jeopardizing the success of NAFTA trade negotiations.

- The tuna-dolphin ruling caused the United States to demand the right to maintain high domestic
environmental standards when negotiating NAFTA.

- Also, had this case appeared severa years later under NAFTA, avery different outcome would have
been likely.

- Before bringing the matter before a dispute settlement mechanism, Mexico would have been required
to consult with Canada, giving Canada the option to join Mexico as a second complaining party
under the NAFTA procedures.

- Even if Canadayidlded itsright to participate, the U.S,, as the responding party, would sill have the
right to request that the dispute be handled through NAFTA.

- If the U.S. did request that it be handled under NAFTA, they would claim that the Marine Mammal
Protection Act (MMPA) was aright under NAFTA to adopt a standards related measure to
pursue the legitimate protection of animd life.

- After consultations with experts, it is unlikely that the NAFTA pand would have found the MMPA
inconsgtent with NAFTA objectives.

Shrimp/Turtle Case (1998)
- The United States Endangered Species Act requiresthat al shrimp trawlersingd| turtle excluson
devicesin their nets, so they will not catch and drown endangered seaturtles.
- To protect its shrimpers from chegper imports caught without using the turtle exclusion devices, the
U.S. forbids imports from countries that do not have smilar laws.
- Indig, Pakistan, and Thailand challenged that ban in the WTO, which ruled that the U.S. measure
violates free trade rules.
- Indicta, the WTO panel stated:
"We wish to underscore what we have not decided in this case. We have
not decided that the protection and preservation of the environment is of no
sgnificance to Members of the WTO. Clearly it is. We have not decided
that the sovereign nations that are Members of the WTO cannot adopt
effective measures to protect endangered species, such as seaturtles.



Clearly, they can and should. And we have not decided that sovereign
dtates should not act together bilaterdly, plurilateraly or multilateradly, either
within the WTO or in other internationd fora, to protect endangered species
or to otherwise protect the environment. Clearly, they should and do."

B. NAFTA

Ethyl Corp. v. Government of Canada

- The Canadian Parliament acted to ban the import and interprovincia transport of the gas additive
MMT, which it considers to be a dangerous toxin.

- Ethyl Corp. filed alawsuit againg the Canadian government under NAFTA, and sought $251 million
in damages.

- The Canadian government paid Ethyl Corp. $13 million in damages and legd fees.

Canadarevoked PCB ban to avoid NAFTA Challenge

- In 1995 Canada banned the export of PCB waste, but revoked the ban in 1997 after U.S. companies
threatened to challenge them under NAFTA.

- SD. Myers, an Ohio based company specidizing in the clean-up of hazardous wastes, is asking for
$6.3 million from the Canadian government for logt profits during the 15-month ban.

M ethanex

- Methanex Corp., a Canadian Corporation, filed againgt the U.S. government under NAFTA to attack
Cdifornid s executive order phasing out the use of MTBE.

- Methanex seeks nearly $970 million in damages.

- Also Methanex has filed a complaint under article 14 of the Side Agreement, claming that the U.S.
faled in its environmentd obligations, dlowing the storage tanks to leak, and therefore pollute
groundwater with MTBE.

L oewen

- The U.S. is being sued by Loewen Group, a private Canadian corporation for cash damages, totaling
hundreds of millions, under the “investor to state” provisons of NAFTA.

- Loewen, alarge, Canadian-based funera conglomerate, was the defendant in a 1995 Mississppi
lawauit filed by local Missssippi funerd and insurance companies. They accused Loewen of
breach of contract and anti-competitive and State anti-trust violations. A loca jury awarded
goproximately $500 million in damages to the plaintiffs.

- Loewen appeded to the Supreme Court of Missssppi claming that it be exempted from alaw
requiring that the defendants who wish to pursue an gpped without beginning to pay damages,
post a bond of 125% of the damaged owed.

- Loewen settled the case for $150 million, but is now claiming that the Mississippi state court award
condtituted a violation of itsinvestor rights and protections granted by NAFTA.



Hypothetical Case - Parliamentary Chicken...in quest of new coloniesfor itsempire.

C. Sde Agreement - CEC

Hudson River Audubon Society of Westchester, Inc. Save Our Sanctuary Committee

- dlegesthat the Nationa Park Service isfailing to enforce and proposing to violate the Migratory Bird
Treaty Act and the Endangered Species Act by proposing to construct a paved, multi-purpose
bicyde path through the Jamaica Bay Wildlife Refuge in Queens, N, which they clam will
destroy critica habitat for endangered and threatened species.

- they claim that an aternative path was proposed outside the boundary of the refuge which was
approved by the Department of Transportation but denied by the National Park Service.

Neste Canada, Inc.

- dlegesthat the gate of Cdiforniais not enforcing its environmentd laws relaing to underground
gtorage tanks, resulting in widespread soil, water, and air pollution.

- Neste claims to support Methanex’ s research and investigations, and believes that there are harmful
componentsin gasoline, but the additive MTBE is not one of them.

- they believe that the remova of MTBE from gasoline will nat, in itself cause less gasoline to lesk into
the environment, but it will make detection of leaks more difficult.

Rosa Maria Escalante de Fernandez

- asserts that the town of Cumpas, Sonora, Mexico has been adversaly affected by air pollution from
the Molymex plant, and that the inhabitants of Cumpas and the non-governmenta organization
of which sheisamember have repeatedly requested the closure or relocation of the plant
because they believe it causes adverse effects on the environment, increases mortdity rates, and
damages crops.

V. Differencesamong U.S., Canada, and Mexico - Compar ative Law and Enfor cement | ssues
- in the exigtence, stringency and enforcement of environmental emission sandards

- in the amount, qudity, and lega authority to obtain environmentd data

- in governmenta data gathering, regulatory enforcement infrastructure

- in access to legd remediesin the court systems of each country

U.S.istheleader

- the U. S. has many more, and far more complicated environmenta laws and regulations than ether
Canada or Mexico

- the U.S. federd and state governments have much larger agencies devoted to writing and enforcing
environmentd regulations

Regulating Entities

- In imposing environmenta emission limitations, both Canada and Mexico do not digtinguish between
new and exigting sources of pollution.

- Many mgor environmenta disputes between governments and regulated entitiesinthe U.S. are
resolved through civil judicid lawsuits, which is not possible in Canada or Mexico.



Inspections and Qualified I nspectors
- Canada and Mexico both have fewer environmenta compliance ingpectors than the United States

V1. Specific Differences between U.S. and Canadian environmental standard setting and

enfor cement

- The provinces have primary responsbility for environmenta protection and enforcement, rather than a
universal Federd authority asinthe U.S.

- The only provincid Canadian mechaniam for obtaining a pendty is through a* quasi-crimind”
proceeding, because the Canadian Congtitution reserves the crimina power to the federa
government, but still cannot impose imprisonment greater than one year.

- On the other hand, the U.S. has many mechanisms for obtaining pendties, both at the state and
federd leves, such asjudicid and adminidrative pendties.

- The grestest adminigtrative power that the Minigry for the Environment has in Ontario is the ability to
issue Control or Stop Ordersfor injunctive rdlief, but these are issued only to persons
responsible for the adverse affect(s) to the environment, not corporations.

- In Canada, there isavery high standard of proof required for a quas-crimind proceeding equivaent
to the U.S. “beyond a reasonable doubt” criteria, which means that important environmental
violations cannot be effectively pendized with such a high standard of proof. The U.S. standard
to prove civil or adminigtrative environmentd violations is a* preponderance of the evidence'.

- In Canada, environmenta cases under the Provincid Offenses Act, are usudly brought before Justices
of the Peace, many of whom are neither educated in the law nor have technica degrees.

- The enforcement system in Canadais based on a“standard of liability”, whereas the United States
system is based on a*“ drict liability” standard; thereby alowing Canadian facilities to meet the
gtandard by making reasonable efforts to comply.

- Although crimina Canadian environmenta laws provide for pendties of up to $200,000 per day of
violation, it isunusua to see pendties greater than afew thousand dollars. Most U.S.
environmenta laws have limits of $25,000 per day per violation.

- In Canada, more enforcement actions are againgt individuas and smal businesses, rather than mgor
corporations, asinthe U.S.

- Mogt of Canada s environmenta laws, both federd and provincid, are drafted very broadly to give
the Canadian Minigtry of Environment or Province broad discretion in implementing them.
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